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US. Customs Service 


(T.D. 74-292) 


Coastwise transportation—Customs Regulations amended 


Sections 4.8la(b), 4.98(b)(1) and 4.98(b) (2), Customs Regulations, amended 
to add the Union of Soviet Socialist Republics to the lists of countries whose 
registered LASH-type barges and vessels are permitted to transport merchan- 
dise and certain other articles coastwise 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaprer I—Unirep Stares Customs SERVICE 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


In accordance with section 27, 41 Stat. 999, as amended (46 U.S.C. 
883), the Secretary of State has advised the Secretary of the Treasury 
on September 27, 1974, that the Union of Soviet Socialist Republics 
allows privileges reciprocal to those provided for in the sixth and 
seventh provisos of the cited statute with respect to certain articles 
transported by vessels of the United States, and with respect to mer- 
chandise transported by United States-flag LASH-type barges. 
Therefore, corresponding privileges are accorded to vessels and 
LASH-type barges of Soviet registry effective on the date of such 
notification. 

These privileges relate to the coastwise transportation, under the 
conditions specified in the sixth and seventh provisos of 46 U.S.C. 883, 
of empty cargo vans, empty lift vans, empty shipping tanks; equip- 
ment for use with those articles ; empty barges specifically designed for 
carriage aboard a vessel; any empty instruments for international 
traffic exempted from application of the Customs laws by the Secretary 
of the Treasury pursuant to section 322(a) of the Tariff Act of 1930, as 
amended (19 U.S.C. 1322(a)); certain stevedoring equipment and 
material, and of merchandise by LASH-type barges. 
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Accordingly, section 4.8la and section 4.93 of the Customs Regula- 
tions (19 CFR 4.81a, 4.93) are amended as set forth below: 


Paragraph (b) of section 4.81a of the Customs Regulations (19 CFR 
4.8la(b)) is amended by the insertion of “Union of Soviet Socialist 
Republics” in appropriate alphabetical order in the list of countries 
under that paragraph. 

(Sec. 27, 41 Stat. 999, as amended (5 U.S.C. 301, 46 U.S.C. 883) ) 

Paragraphs (b) (1) and (b) (2) of section 4.93 of the Customs Reg- 
ulations (19 CFR 4.93(b) (1), (b) (2)), are amended by the insertion 
of “Union of Soviet Socialist Republics” in appropriate alphabetical 
order in the lists of countries under those paragraphs. 

(Sec. 27, 41 Stat. 999, as amended, sec. 14, 67 Stat. 516 (5 U.S.C. 301, 
19 U.S.C. 1322(a),46 U.S.C. 883) ) 


There is a statutory basis for the described extension of reciprocal 
privileges, and the amendments recognize an exemption from the 
coast wise prohibition of section 27, 41 Stat. 999, as amended (46 U.S.C. 
883). Therefore, good cause is found for dispensing with notice and 
public procedure thereon as unnecessary, and good cause exists for dis- 
pensing with a delayed effective date under the provisions of 5 U.S.C. 
553. 

(ADM-9-03) 


Vernon D. Acrer, 
Commissioner of Customs. 


Approved November 18, 1974: 
Davin R. Macponarp, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register November 27, 1974 (39 FR 41360) ] 


(T.D. 74-293) 
Foreign currencies—C ertification of rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
Washington, D.C., November 18, 1974. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
the following rates of exchange which varied by 5 per centum or more 
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from the quarterly rate published in Treasury Decision 74-264 for the 
following country. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, 
conversion shall be at the following daily rates: 


Switzerland franc: 
November 7, 1974 $0. 3587 
November 8, 1974 
(LIQ-3-0 :D:T) 
R. N. Marra, 
Director, 
Duty Assessment Division. 


[Published in the Federal Register November 27, 1974 (39 FR 41387) ] 


(T.D. 74-294) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 19, 1974. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buy- 
ing rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information 
and use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR Part 159, Subpart C). 


Hong Kong dollar: 
November 4, 1974 
November 5, 1974 Holiday 
November 6, 1974 
November 7, 1974 
November 8, 1974 
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Tran rial: 
November 4, 1974 $0. 0149 
November 5, 1974 Holiday 
November 6, 1974 
November 7, 1974 
November 8, 1974 


Philippines peso: 
November 4, 1974 
November 5, 1974 
November 6, 1974 
November 7, 1974 
November 8, 1974 


Singapore dollar: 
Wevemnver 2.2 re Oe ote sh Urey rs oy $0. 4200 
November 5, 1974 Holiday 
November 6, 1974 
November 7, 1974 
November 8, 1974 


Thailand baht (tical) : 
DROME As TO $0. 0495 
November 5, 1974 Holiday 
November 6, 1974 
November 7, 1974 
November 8, 1974 


(LIQ-3-0 :D :T) 
JAMES D. CoLeMAN, 
for R. N. Marra, 


Director, 
Duty Assessment Division. 


(T.D. 74-295) 
Bonds 


Approval of consolidated aircraft bond (air carrier blanket bond) 
Customs Form 7605 


DeEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusTOMS, 
Washington, D.C., November 26, 197 4. 


The following consolidated aircraft bond has been approved as 
shown below: 
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Date Date Filed with area 
Name of principal and surety Term f director of customs; 


o! 
Commences Approval amount 





British Midland Airways Ltd., East Midlands | Nov. 6,1974 | Nov. 6,1974| New York Seaport; 
Airport, Derby, England, United Kingdom; $100,000. 
Peerless Ins. Co. 


The foregoing principal has not been designated as a carrier of 
bonded merchandise. 
(BON-3-01) 


Lzonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1137) 


Meco Corp. v. Toe Unrrep States No. 74-19 (— F. 2d —) 


1. CLASSIFICATION OF Iwrports—MINIATURE Prnpatt ARTICLE 


Customs Court decision dismissing appellant’s action against 
classification of miniature pinball article under item 737.90 
(“Toys”), TSUS, reversed and remanded. 

2. EvineENcE—PREsUMPTION OF CORRECTNESS AND BurpEN oF Provine 
ConTRARY 


As a general rule, plaintiff in customs classifications case has 
dual burden of showing classification by Customs Service incorrect 
and plaintiff’s proposed classification correct. 

3. ConTROLLING Provis1ons—SPECIFICITY 


Here, appellant has single burden of showing (not necessarily 
by chief use) that its merchandise is described in one or more of items 
734.15, 734.20, or 735.20, TSUS, and in which it is most specifically 
described, in view of Subpart E headnotes of Schedule 7, Part 5, 
which provide that games and other articles in items 734.15 and 
734.20 and puzzles and games in item 735.20 are excepted from 
classification under Subpart E even though described in provisions 
of Subpart E (e.g. those relating to “Toys”). 


. In. 


Miniature pinball article having manually operated spring mech- 
anism is a game having a mechanical control for manipulating the 
action within meaning of item 734.20, TSUS. It is not a game played 
on a board of special design under item 734.15 following doctrine of 
ejusdem generis, and is not classifiable under “basket” item 735.20 
inasmuch as it is specially provided for under item 734.20. 


. LEGISLATIVE History 


Article need not be a “machine” to be classified under item 734.20, 
TSUS, since legislative history shows that “games having mechan- 
ical controls for manipulating the action” were intended to be so 
classified even though not “game machines.” 

6 
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6. Constructrion—Common MEANING 
Common meaning of “game” (being competitive or involving 
a contest and possessing an element of skill, chance, or endurance) 
should be followed in deciding whether appellant’s merchandise is 
a “game,” regardless of whether it is also a “toy.” 


7. Cuter Use—TSUS 


Items 734.15, 734.20, and 735.20, TSUS, are not “chief use” 
provisions. 


United States Court of Customs and Patent Appeals, November 21, 
1974 


Appeal from United States Customs Court, C.D. 4471 


[Reversed and Remanded] 


Allerton deC. Tompkins, attorney of record, for appellant. 
Carla A. Hills, Assistant Attorney General, Andrew P. Vance, Chief, Customs 
Section, Steven P. Florsheim for the United States. 


[Oral argument on October 2, 1974 by Mr. Allerton deC. Tompkins for 
appellant and by Mr. Steven P. Florsheim for the United States] 


Before Markey, Chief Judge, Ricu, BALpwIN, LANE and MILLER, Associate 
Judges. 


Mittrr, Judge. 

[1] This is an appeal from the judgment of the Customs Court, 71 
Cust. Ct. 53, C.D. 4471 (1973, dismissing ' appellant’s action based on 
its complaint against the classification of its imported merchandise 
under item 737.90, Tariff Schedules of the United States, and the 
failure to classify said merchandise under item 734.20 or, alternatively, 
734.15 or 735.20. We reverse and remand. 

Schedule 7, Part 5, covers, among other things, Games and Toys. 
Subpart E provides as follows : 


Subpart E headnotes: 


1. The articles described in the pro- 
visions of this subpart (except parts) shall 
be classified in such provisions, whether or 
not such articles are more specifically pro- 
vided for elsewhere in the tariff schedules, 
but the provisions of this subpart do not 
apply to— 


By * a a % % * 


1 On defendant-appellee’s motion at the close of plaintiff-appellant’s case. 


563-240—74——-2 
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(iii) games and other articles in items 
734.15 and 734.20, toy balls (items 
735.09-.12), and puzzles and games 
in item 735.20 (see part 5D of this 
schedule). 

. For the purposes of the tariff sched- 
ules, a “toy” is any article chiefly used for 
the amusement of children or adults. 

Ke a ae x 3 x x 
Toys, and parts of toys, not specifically 
provided for : 


* 
737.90 Other 35% ad val. 


Subpart D provides as follows: 


734.15 Chess, checkers, pachisi, backgammon, 
darts, and other games played on boards 
of special design, : all the foregoing games 
and parts thereof (including their 
boards) ; mahjong, and dominoes ; any 
of the foregoing games in combination 
with each other, or with other games, 
packaged together as a unit in immedi- 
ate containers of a type used in retail 
sales; poker chips : 20% ad val. 


734.20 Game machines, including coin or disc 
operated game machines and including 
games having mechanical controls for 
manipulating the action, and parts there- 

% ad val. 


Puzzles; game, sport, gymnastic, athletic, 
or playg ‘ground equipment; all the fore- 
going, and parts thereof, not specially 
prov ‘ided for 20% ad val. 


The merchandise is a miniature pinball article consisting of a tilted 
cardboard base, resting on two short pegs, and clear plastic sides and 
upper surface, and is approximately 34” x 14’’ x 8” in size. The card- 
board surface depicts a spaceship-planet or baseball motif. Six small 
plastic balls are provided, which can be projected by a manually- 
operated spring mechanism or trigger into nine slots (numbered 400, 
500, 600, 750, 800, 900, 1000, 1200, and 2000) or behind various bar- 
riers on the cardboard surface. It is designed for use by children from 
ages six to twelve. 

The Customs Court, in dismissing the action, concluded as a matter 
of law that appellant had failed to establish, prima facie, that the im- 
ported merchandise was chiefly used as a game and had failed to over- 
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come the presumption that it was chiefly used for the amusement of 
children or adults and was, therefore, properly classified as a toy under 
item 737.90. 

[2] As a general rule, the plaintiff in a customs classification case 
has a dual burden of showing that the classification by the Customs 
Service was incorrect and that the plaintiff's proposed classification 
is correct. Morris Friedman v. United States,50 CCPA 53, 56, C.A.D. 
819 (1963). According to this rule, if the record supported appellant’s 
contention that the merchandise was not chiefly used for the amuse- 
ment of children or adults and was, therefore, not a toy, the record 
would also have to support classification under item 734.20, 734.15, or 
735.20 for appellant to prevail; and appellant could prevail by show- 
ing that the merchandise was chiefly used as a game, which would 
rebut the presumption of correctness that it was chiefly used for amuse- 
ment of children or adults and was, therefore, a toy. 

However, we do not believe the conclusions of the Customs Court 
or appellee’s arguments correctly state appellant’s burden. [3] The 
Subpart E headnotes provide that games and other articles in 734.15 
and 734.20 and puzzles and games in item 735.20 are expected from 
the requirement of classification under Subpart E even though they 
are described in the provisions of Subpart E (e.g. “Toys”). Therefore, 
we conclude that appellant’s burden is to show (not necessarily by 
chief use) that its merchandise is described in one or more of items 
734.15, 734.20, or 735.20, and in which one of them it is most specifically 
described. See Broderick & Bascom Rope Co. v. United States, 59 
CCPA 130, C.A.D. 1053, 460 F. 2d 1070 (1972). 

[4] In our determination of whether appellant has sustained this 
burden, we direct our attention to the description in item 734.20, 
“games having mechanical controls for manipulating the action,” 
because an examination of the article (importer’s exhibits 1 and 2) 
and the testimony of record leave no question that the article has : 
mechanical control (manually operated spring mechanism) for 
manipulating the action.? [5] Appellee argues that the phrasing of 
item. 734.20, “[g]ame machines, including coin or disc operated 
game machines and including games having mechanical controls for 
manipulating the action,” requires that appellant’s article be a 


2 On the basis of the record, we agree with appellee that the merchandise is not a game 
played on a board of special design under item 734.15 under the doctrine of ejusdem 
generis, considering the eo nomine designations of chess, checkers, pachisi, backgammon, 
and darts. And.the Tariff Classification Study (1960) states (Schedule 7, p. 287) that 
item 735.20 is a “basket” provision which covers games, puzzles, and sport equipment “not 
specially provided for elsewhere in the schedules.” As our discussion discloses, we are 
satisfied that appellant’s merchandise is specially provided for under item 734.20. 
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“machine.” However, the legislative intent * derived from the Tariff 
Classification Study (1960) and the First Supplemental Report thereto 
(January, 1962) clearly was otherwise. The Study (Subpart D, Part 
5 of Schedule 7) proposed the following provision for item 734.20 
(p. 264) : 


Game machines, including coin or disc operated game machines, 
and parts thereof 


The First Supplemental Report recommended the following insertion 
before “, and parts thereof” (p. 80) : 


and including games having mechanical controls for manipulating 
the action 


The following comments accompanied this recommendation : 


The proposed change in the definition of “toy” might cause a 
significant change in the existing treatment of certain hockey 
games imported in substantial volume from Canada. These games 
have simple, mechanical controls for manipulating the hockey 
players, but might not be regarded as a game “machine”. The 
foregoing change in item 734.20, together with the change in 
headnote 1 of part 5E [to except games and other articles in 
items 734.15 and 734.20] ... will insure that the existing treat- 
ment of these games will be substantially continued. 


[6] The key question is whether appellant’s merchandise is a 
“oame,” regardless of whether it is also a toy. Both parties agree 
that the common meaning of “game” should be followed. Both cite 
various dictionary definitions which indicate that a “game” must be 
competitive or involve a contest, and must possess an element of skill, 
chance, or endurance. 

Although the only witness was the director of creative projects 
for appellant, his unrebutted testimony and an examination of the 
article clearly show that the objective is to get the balls into the 
highest numbered slots to make the highest score, so that the element 
of contest is present. The manual operation of the spring mechanism 
to trigger the balls gives the article an element of skill, and the barriers 
provide an element of chance. As the Customs Court said in J/ont- 


%See Tariff Classification Act of 1962 (Pub. L. No. 87-456, 76 Stat. 72), Title I, 
Sec. 101(b). United States v. Andrew Fisher Cycle Co., 57 CCPA 102, C.A.D. 986, 426 
F.2d 1308 (1970) ; F. L. Smidth & Co. v. United States, 56 CCPA 77, C.A.D. 958, 409 F.2d 
1369 (1969). 

* Appellee makes the following concession in its brief: “By virtue of Headnote 1 (iii) 
to Subpart E, Part 5, Schedule 7, TSUS, a ‘toy game’ is classifiable as a game.” 

5The comments on Subpart E in the Tariff Classification Study (1960) include the 
following (Schedule 7, p. 291) : 

With respect to games and sports equipment, it is intended that only those articles of 

such character and quality as are ordinarily used in the serious pursuit of the game 

or sport are to be covered by the provisions for such game or sport equipment. 
Flimsy construction would not appear to satisfy the quality requirement. 
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gomery Ward & Co. v. United States, 66 Cust. Ct. 233, 238, C.D. 4195 
(1971): 


Of course, a game is necessarily a contest, but one which may be 
between two or more persons, or between one person and the game 
itself. For example, a slot machine can only be played by one 
person at a time. ... A pinball machine can only be slayed by 
one person at a time and is a contest between man anc machine 
which involves an element of skill, while the slot machine is 
essentially a game of chance. Darts can be played or practiced 
by one person alone simply as a test of skill of the player, w ith 
no ch sore 3 for an opposing player. All the above are “games” 

“oame machines” within the provisions for “games and. eee 
ing ean in schedule 7, part 5, subpart D of the tariff schedules, 
and do not necessarily involve more than one person in their play- 
ing. The point is that these activities are games since they result 
in a “score” measuring one’s skill or luck or combination thereof 
against a given set of rules. 

With respect to the construction of appellant’s merchandise, the 
witness testified that the plastic cover, cups, and pegs are made of high- 
impact styrene—“just about the strongest plastic”: that the board is 
“not of an extremely good grade but fairly strong.” Additionally, an 
examination of the article confirms that it is reasonably sturdy and 
is not of “flimsy” construction. 

Appellee points out that the article was not accompanied by any 
instructions or rules for play, but it seems obvious that the contest 
would be to make the highest score with the six balls; moreover, no 
instructions would be needed for operating the spring mechanism. By 
its very design and construction, the article is directed to a contest 
or competition. 

Appellee argues that the fact that the article has numbers which 
might be added to achieve a score, or, a score higher than one’s 
opponent, “means nothing to a five to twelve year old who is unable 
to total a combination of four, three, and one digit numbers,” and 
suggests that judicial notice be taken of “the fact that the average 
child, at least until age 11, cannot add up a combination of four, three 
and one digit numbers, with or without the aid of paper and pencil 
or pen.” However, the court is inclined to take judicial notice that such 
average child can do so. Even if we were to adopt appellee’s sugges- 
tion, however, such child would learn which slots were more important. 
and would engage in a contest or competition on that basis. 

Appellee also argues that appellant’s witness was unable to recollect 
how he observed the merchandise being used during the relevant 
period. On the contrary, appellant’s witness declared that he had seen 
the article being used “literally hundreds of times,” and further testi- 
fied as follows: 
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Q. Will you please explain how the article was being used in 
accordance with your observations and your sales experience ? 

A. As a contest; a game of skill. Two people play it or one 
person plays it to see how good he is at it. 


Q. Where is it used, according to your knowledge and 
observations ? 

A. I’ve seen it used in homes; I’ve seen it used in front yards 
and on stoops; I’ve seen it used in our showroom, of course; and 
I’ve seen it used in stores. 


[7] Appellee further argues that the record shows that appellant 
failed to prove that the merchandise was chiefly used as a game, citing 
General interpretative rule 10(e) (i).° However, items 734.15, 734.20, 
and 735.20 are not “chief use” provisions. The comments on Sub- 
part D, Part 5 of Schedule 7, in the Tariff Classification Study (1960) 
include the following (Schedule 7, pp. 287-288) : 


The classification problems connected with sports equipment 
and games and game equipment which may be chiefly used for the 
amusement of children are particularly troublesome. . . . Such 
equipment may be diminutive in size for use by children, such as a 
boy’s baseball glove, but it would nevertheless be classified under 
these provisions so long as it was of a character suitable for use 
in organized play of these games. [Emphasis supplied.] 

Thus, even though an article may be “chiefly used” for amusement of 
children, it is nevertheless to be classified under Subpart D if it is 
a “game.” 

It is noteworthy that the Fifth Supplemental Report (1963) to the 
Tariff Classification Study (1960) recommended amendment of Sub- 
part E headnotes to add puzzles and games in item 735.20, with the 
following comment (p. 53) : 


Explanation: This change is for clarification to fully reflect the 
intention that games provided for in item 735.20 are not to be in- 
cluded in the provisions for toys. 


In view of the foregoing and on the basis of the record before us, 
we hold that appellant has established a prima facie case that its mer- 
chandise is a game having a mechanical control for manipulating the 
action and, as such, is more specifically described in item 734.20, 
TSUS. 


610. General interpretative rules.—For the purposes of these schedules— 


(e) in the absence of special language or context which otherwise requires— 
(i) a tariff classification controlled by use (other than actual use) is to be 
determined in accordance with the use in the United States at, or immediately 
prior to, the date of importation, of articles of that class or kind to which the 
imported articles belong, and the controlling use is the chief. use; i.e., the use 
which exceeds all other uses (if any) combined; .... 
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The judgment is reversed. However, inasmuch as the judgment was 
rendered on appellee’s motion prior to presenting its case, the cause 
is remanded for further proceedings not inconsistent with this opinion. 


(C.A.D. 1138) 


Tue Unrrep States v. H. M. Youne Assocrares, Inc. No. 5532 
(— F. 2d —) 


1. SEPARABILITY OF APPRAISEMENT—ROYALTIES AND LicENSE F'rrs— 
CONSTRUCTED VALUE 


The government appeals from a summary judgment of the Cus- 
toms Court applying collateral estoppel based on a prior judgment 
that patent royalty and trademark certification fees paid for use of 
the goods by the importer’s vendee to an extraneous party (neither 
importer nor manufacturer) were not a part of “constructed value” 
(section 402(d) of the Tariff Act) and under the “separability rule” 
the importer was entitled to rely on the presumption of correctness 
of the remainder of the appraisement. Affirmed. 


2. Ip.—PresuMPTION OF CORRECTNESS 
When the appraisement is separable and the importer challenges 
less than all of its separate items, it would be unfair and incongruous 


to require the importer to prove the correctness of presumptively 
correct and unchallenged items. 


United States Court of Customs and Patent Appeals, 
November 21, 1974 


Appeal from United States Customs Court, C.D. 4388 


[Affirmed.] 


Carla A. Hills, Assistant Attorney General, Andrew P. Vance, Chief, Customs 
Section, Bernard J. Babb for the United States. 


Lawrence J. West (Rode & Qualey) attorneys of record, for appellant. Ells- 
worth F. Qualey, of counsel. 


[Oral argument October 2, 1974 by Bernard J. Babb for 
appellant and by Elisworth F. Qualey for appellee] 


Before Markey, Chief Judge, Rico, Batpwin, LANE and MILier, Associate 
Judges. 


Markey, Chief Judge. 


[1] The United States appeals from the judgment? of the Cus- 
toms Court which granted appellee’s motion for summary judgment 


1 The briefs incorrectly describe the appeal as being from the “decision and judgment.” 
28 USC 2601 was amended in 1970 to substitute “judgment or order” for “decision.” 
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and denied appellant’s cross-motion for summary judgment, 69 Cust. 
Ct. 155, C.D. 4388, 349 F. Supp. 1007 (1972). We affirm. 

The imported merchandise consists of elastic fabric, described as 
“COTTON TISSUES (Waistband-Elastic).” The importer, H. M. 
Young Associates, Inc., of New York, purchased the subject merchan- 
dise from the manufacturer, HCH Kalbskopf of West Germany, in 
1965 at an invoiced price of 62 cents per yard F.O.B., and the mer- 
chandise was so entered. It was resold to Jaymar-Ruby, Inc., which 
used the fabric in the manufacture of trousers. Jaymar-Ruby, Inc., 
paid patent royalty and trademark certification fees to extraneous par- 
ties who were neither importers nor manufacturers. Appraisement was 
made under constructed value by adding to the invoiced price of 62 
cents per yard the sum of 36 cents, representing patent royalty and 
trademark fees of 24 cents and 12 cents, respectively. The parties agree 
that constructed value is the proper basis for appraisal. The mer- 
chandise, the parties, and the facts are the same as those involved in 
H. M. Young Associates, Inc. v. United States, 64 Cust. Ct. 642, R.D. 
11695 (1970), wherein the Customs Court held that the fees paid by 
Jaymar-Ruby, Inc., were not part of constructed value and that the 
importer was entitled, under the separability rule, to rely on the pre- 
sumption of correctness attaching to the remainder of the appraise- 
ment. 

Noting the identity of the basis of appraisement, the merchandise, 
the parties, and the issues herein with those in H. M. Young Associates, 
supra, the Customs Court cited the doctrine of collateral estoppel as 
requiring the same result here. The court rejected appellant’s conten- 
tion that an intervening change in the law respecting the application 
of the separability doctrine to constructed value had occurred. 


Opinion 


Because neither party has raised the question of whether collateral 
estoppel may apply in reappraisement cases, we need consider only 
whether the Customs Court was justified in its application of collateral 
estoppel in this particular action. 

The doctrine of collateral estoppel rests on the public policy of pre- 
cluding repetitious lawsuits. Three questions must be answered affirm- 
atively to find appellant collaterally estopped herein by the final 
judgment in H. M. Young Associates, supra: (1) Were the issues de- 
cided in the prior action identical with those presented in the instant 
action? (2) Was there a final judgment on the merits in the prior 
action? (3) Was the party against whom the plea is asserted a party, or 
in privity with a party, to the prior action? Commissioner v. Sunnen, 
333 U.S. 591 (1948). 
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That the answer to questions (2) and (3) is clearly “yes” is not dis- 
puted. Appellant argues that the answer to question (1) must be 
“no.” 

Appellant maintains that our treatment of the separability rule 
in United States v. Pan American Import Corp., 57 CCPA 134, C.A.D. 
998, 428 F.2d 848 (1970), introduced an intervening change in the law 
which raises an issue not litigated in H. M. Young Associates, supra. 
That issue is whether the importer proved that the undisputed portion 
of the appraisement represented all the elements of constructed value. 

We agree that the issues in this case are identical to those litigated 
in H. M. Young Associates, supra, and with the view of the trial judge 
that our opinion in Pan American did not require a contrary result. 
We, therefore, affirm the judgment of the Customs Court. However, we 
are compelled by the trial judge’s one-sentence dismissal of Pan 
American and by the vigorous nature of appellant’s attack on appli- 
cation of the rule of separability, to say more. 

The trial judge distinguished Pan American on the ground that it 
involved export value, whereas the present case involves constructed 
value. Though we join his apparent distaste for a tendency to confuse 
differing segments of the statute, we note that H. I/. Young Asso- 
ciates, supra, on which the trial judge based his application of col- 
lateral estoppel, rested on two cases * involving export value. 

Appellant makes no candid frontal attack on the separability rule 
itself. Nonetheless, appellant’s position herein, if sustained, would re- 
sult in emasculation of that rule. 

As we said in Pan American, the phrases “separable appraisement” 
and “separability rule” were succintly explained in United States v. 
Supreme Merchandise Co., 48 Cust. Ct. 714, A.R.D. 145 (1962), as 
follows: 

If ex-factory prices and other charges are separately stated on 
the invoices and the appraiser’s finding of value is expressed in 
terms of the invoice unit prices, plus the questioned charges, the 
appraisement is deemed to be separable. United States v. Dan 
Brechner et al., 38 Cust. Ct. 719, A.R.D. 71 [1957] ; United States v. 
Gitkin Co., * * * ; Valley Knitting Co., Inc., et al v. United 
States, 44 Cust. Ct. 599, Reap. Dec. 9627 [1960]. Under the rule 
expressed in United States v. Fritzsche Bros., Inc., 35 C.C.P.A. 
(Customs) 60, C.A.D. 371 [1947], a party to a reappraisement 
proceeding may challenge one or more of the elements entering 
into an appraisement, while relying upon the presumption of cor- 
rectness of the appraiser’s return as to all other elements, whenever 
the challenged items do not disturb the effect of the remainder of 
the appraisement. Such is the case in the instance of an appraise- 


2United States v. Bud Berman Sportswear, Inc., 55 CCPA 28, C.A.D. 929 (1967); 
United States v. Chadwick-Miller Importers, Inc., 54 CCPA 93, C.A.D. 914 (1967). 


563-240—74——3 
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ment at ex-factory-plus-charges value, and the charges may be 
disputed without the necessity of proof that the ex-factory prices 
comply with the statutory definition of export value. United 
States v. Dan Brechner et al., supra. 


The separability rule is a salutary one. In United States v. Bud 
Berman Sportswear, Inc., 55 CCPA 28, C.A.D. 929 (1967), we 
described it as a “framework of convenience for the analysis of dis- 
puted appraisements.” While clearly productive of procedural con- 
venience, the rule is also rooted in fairness. In every case of disputed 
appraisement the importer confronts, and the government enjoys, a 
presumption of correctness attaching to the appraiser’s valuation and 
all items therein. Sec. 501, Tariff Act of 1930, 28 USC 2635. [2] When 
the appraisement is separable and the importer challenges less than all 
of its separate items, it would not only be wasteful of judicial time to 
require the importer to prove the correctness of presumptively correct 
and unchallenged items, it would be unfair and incongruous. Absent 
the separability rule, the courts, the government, and importers would 
all undergo an anomalous process in which plaintiff would undertake 
to prove the correctness of unchallenged actions of defendant, while 
defendant, presumably, would abandon the presumption of correct- 
ness and attempt to prove its own unchallenged actions incorrect. To 
require an importer facing a separable appraisement to “challenge all 
or challenge nothing” seems manifestly unfair, not only to the im- 
porter, but also to the courts and to the society, which must be taxed 
to pay for a portion of every litigious process in which the government 
participates. In this sense, the separability rule, like the doctrine of 
collateral estoppel and other procedural rules, is grounded in public 
policy. Collateral estoppel reduces the number of lawsuits. Separ- 
ability reduces the length and complexity of reappraisement cases. 

Yet the effective destruction of the separability rule is sought herein 
by appellant. Its brief contains the following: 


It seems to us that C.A.D. 993 [Pan American] requires that 
where constructed value is involved and one seeks to avail him- 
self of the presumptions inherent in the doctrine of separability, it 
is not enough to show that that portion of the appraisement in 
dispute is not a part of the value, but the party relying upon the 
aman portion must go further and prove that all of the 
elements of constructed value * * * are included in the amount 
which is “not in dispute” before there is a presumption that that 
amount is the correct constructed value. [Emphasis added. ] 


And again : 


As the importer in Pan-American, supra, was required to show 
that the elements of export value were present with regard to the 
manner in which the exporter did business before the presump- 
tion arose that the ex-factory price represented export value, so 
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also should the plaintiff in H.M. Young, supra, and herein have 

— that the amount of the appraised value alleged not to 
disputed represented all of the elements of constructed value 

before the Court granted it judgment. [Emphasis added. ] 

If the foregoing contentions of appellant were adopted, requiring 
a plaintiff to prove all elements of constructed value in every case, 
there would be no point or purpose to the separability rule. Appellant 
reads too much into our opinion in Pan American. We held in that 
case that an importer challenging only the add'tion of inland charges 
could rely on the presumption of correctness of the ex-factory price as 
the export value, thus recognizing the continuing viability of the 
separability rule. We did not hold, as argued by appellant, that the 
importer was required to prove “that a// elements of export value have 
been met.” (Emphasis added.) 

In Pan American, we pointed out that in Bud Berman, supra, and 
United States v. Chadwick-Miller Importers, Inc., 54 CCPA 93, 
C.A.D. 914 (1967), the plaintiffs had in fact established that the 
merchandise had been freely sold or offered to all purchasers at ex- 
factory prices. We found that the lower courts’ reliance on those 
authorities, in defining plaintiff’s burden as being met upon proof of 
ex-factory sale only to i¢, constituted error. 

Our opinion in Pan American must be read in the light of the fact 
situation there present. Plaintiff had elected to challenge the correct- 
ness of the addition of inland charges. The bona fides of inland charges 
as such depends on whether such or similar merchandise is freely sold 
or offered to all at ex-factory prices. Part of plaintiff’s burden on that 
issue, therefore, was to prove that such or similar merchandise was 
freely sold or offered to all on an ex-factory basis. 

From what has been said, it is apparent that the opinion in Pan 
American applies to cases involving a challenge to the addition of 
inland charges to an ex-factory invoice price in an appraisement based 
on export value. Other “export value” cases may find the separability 
rule working to relieve the plaintiff from any requirement to prove 
that the merchandise was freely sold or offered to all at ex-factory 
prices. In one of the earliest cases applying the rule, United States v. 
Fritsche Bros., 35 CCPA 60, C.A.D. 371 (1947), wherein the addition 
to export value was occasioned by a reduction in weight of the mer- 
chandise, this court said : 


Appellee challenged the item of 8.40108 per centum, and by uncon- 
tradicted evidence overcame the presumption of correctness attach- 
ing to that item. Because, however, the importer had challenged 
that item only and no other item of the appraisement, the pre- 
sumption of correctness as to all those others is not destroyed, and, 
therefore, they stand as presumptively correct. 
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Thus, in Fritzsche, plaintiff was able to prove the incorrectness of 
the addition for reduced weight by showing that such reduction did not 
increase unit value but reduced it. The separability rule operated as 
intended, i.e., to limit the trial to the sole issue raised by the challenge 
to the appraisement. See also United States v. Tide Water Oil Co., 
19 CCPA 392, T.D. 45554 (1932). 

In the prior litigation appellee accepted the presumption of cor- 
rectness for one part of the value and successfully challenged the 
other. Appellant may not require appellee to meet this burden again 
under the facts presented in this case. Appellant has not shown that 
Pan American altered the separability rule or that its application in 
this case violates any public policy or works any injustice. To the con- 
trary, we think it would work an injustice if the rule were not fully 
applied herein. 

Summarizing, we hold that the trial court committed no error in 
granting appellee’s motion for summary judgment and in denying 
appellant’s cross-motion. 
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for the defendant. 


Matetz, Judge: This action concerns the correct dutiable value of 
certain unfinished welding fittings that were exported from West 
Germany in April 1967 by the manufacturer, H. Siekmann & Co., 
Bunde (Westf), West Germany, and entered by the plaintiff-importer 
at the port of Chicago in June 1967. 

The merchandise was appraised by the government on the basis 
of export value as defined in section 402(b) of the Tariff Act of 1930, 
as amended (19 U.S.C. § 1401a(b)). In making the appraisement, 
the government rejected the invoice prices as representing export 

value and adopted higher values. Plaintiff, while agreeing that export 

value is the proper basis of appraisement, insists that such value is 
represented by the invoice prices, i.e., the c.i.f. prices, less a pro-rated 
amount for ocean freight, seaway tolls and marine insurance. Thus, 
the issue is whether plaintiff has established by a preponderance of 
the evidence that its claimed values represent the proper export value 
for the merchandise in issue. 

The pertinent provisions of section 402 of the Tariff Act of 1930, as 
amended (19 U.S.C. § 1401a) are as follows: 


(b) Exporr Vatvur.—For the purposes of this section, the export 
value of imported merchandise shall be the price, at the time of expor- 
tation to the United States of the merchandise undergoing appraise- 
ment, at which such or similar merchandise is freely sold or, in the 
absence of sales, offered for sale in the principal markets of the country 
of exportation, in the usual wholesale quantities and in the ordinary 
course of trade, for exportation to the United States, plus, when not 
included in such price, the cost of all containers and coverings of what- 
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ever nature and all other expenses incidental to placing the merchandise 
in condition, packed ready for shipment to the United States. 
a cd aS * a * 


(f) Derxy1rions.—For the purposes of this section— 


(1) The term “freely sold or, in the absence of sales, offered for 
sale” means sold or, in the absence of sales, offered— 


(A) to all purchasers at wholesale, or 


(B) in the ordinary course of trade to one or more selected 
purchasers at wholesale at a price which fairly reflects the 
market value of the merchandise, 


without restrictions as to the disposition or use of the merchandise 
by the purchaser, except restrictions as to such disposition or use 
which (i) are imposed or required by law, (ii) limit the price at 
which or the territory in which the merchandise may be resold, or 
(iii) do not substantially affect the value of the merchandise to 
usual purchasers at wholesale. 


At the outset, it is undisputed that the merchandise is not on the final 
list ; that the quantities herein ordered for the merchandise in question 
(carload lots) were the “usual wholesale quantities” ; that the principal 
market in West Germany for the sale of such or similar merchandise 
for export value purposes was in Bunde (Westf), West Germany ; and 
that there was no corporate or family relationship between the importer 
and exporter. Beyond that, the following additional facts were estab- 
lished by the record : ' During the years 1966 and 1967, plaintiff was the 
only United States buyer of unfinished welding fittings from the ex- 
porter, Siekmann. However, there was no exclusive agreement of any 
kind between Siekmann and the plaintiff and thus plaintiff was not 
a selected purchaser within the meaning of section 402(f) (1) (B).? 
Sales made by Siekmann to plaintiff were without restrictions of any 
kind as to the disposition or use of the merchandise by the latter. The 
prices shown on the invoices were, with one exception, the actual pur- 
chase prices.* Further, the importations in issue were shipped in par- 
tial fulfillment of an order placed by plaintiff on November 4, 1966 and 


1The record consists of the testimony of Sanford Takiff, general manager of plaintiff ; 
an affidavit of Edwin Klein, sales manager of the exporter, Siekmann, that was executed 
in 1970; and a certified report of a customs representative relating to an interview he had 
in 1966 with Klein and the export manager of Siekmann. It is to be observed that 28 
U.S.C. § 2635(b) (1970) provides in part that where the value of merchandise is in 
issue, reports of customs officers and affidavits of other persons whose attendance cannot 
reasonably be had, may be admitted in evidence when served upon the opposing party in 
accordance with the rules of the court. 

2A selected purchaser situation within the meaning of section 402(f)(1)(B) results 
when a seller restricts his sales to one or more specifically designated purchasers. See e.g., 
Aceto Chemical Co., Inc. v. United States, 51 CCPA 121, 127, C.A.D. 846 (1964); 
C. H. Powell Co., Inc. v. United States, 67 Cust. Ct. 493, 498, n. 3, R.D. 11752 (1971), 
aff'd, 69 Cust. Ct. 257, A.R.D. 307 (1972). 

3 The exception is that the invoices showed that the pro-rated amount for costs incurred 
for ocean freight, seaway tolls and marine insurance totaled DM 5,070.95, while plaintiff's 
proof established that the total costs for these claimed deductions totaled DM 4,491.91. 
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accepted by Siekmann on November 21, 1966. In this circumstance, the 
present controversy involves a single sale made by Siekmann to 
plaintiff. 

In order to establish that the prices at which Siekmann made this 
single sale constituted the export value for the merchandise, plaintiff 
was required to prove that the merchandise was freely offered for sale 
at such prices to all purchasers at wholesale for exportation to the 
United States. United States v. Malhame & Co., 19 CCPA 164, 171, 
T.D. 45276 (1931); United States v. Manahan Chemical Co., Inc., 
24 CCPA 53, 62, T.D. 48333 (1936); LZ. H. Graves v. United States, 
61 Cust. Ct. 580, 583, A.R.D. 242 287 F. Supp. 611, 614 (1968). 
Against this background, the record contains no proof whatever as 
to how merchandise such as that in issue was offered to other pur- 
chasers at wholesale at the time of exportation to the United States. 
Ordinarily, a freely offered price can be established by the existence 
of a manufacturer's price list freely circulated to the trade. See 
Judson Sheldon International Corporation v. United States, 51 Cust. 
Ct. 374, 378 R.D. 10586 (1963), aff'd, 54 Cust. Ct. 773, A.R.D. 183 
(1965). However, the testimony of Mr. Takiff, plaintiff's general 
manager, was to the effect that Siekmann did not issue a price list for 
unfinished fittings. 

In the absence of a price list, numerous other avenues are available 
to a party to prove a freely offered price, such as prices contained 
in catalogues and letters, telegrams, etc. from the manufacturer to 
potential buyers. No such evidence was presented at the trial of this 
case. 

Indeed, far from establishing a freely offered price by the exporter, 
the testimony of Takiff makes clear that plaintiff initiated the trans- 
action in issue by offering to buy the fittings at particular prices. 
Thus, Takiff testified that plaintiff began doing business with Siek- 
mann in 1965 when it wrote Siekmann offering to purchase unfinished 
fittings at specified prices.‘ Siekmann accepted the offer and a con- 
tract ensued. In the latter part of the following year, 1966, plaintiff 
made a further offer to purchase from Siekmann the fittings here 
in issue at the same prices that had been agreed upon in 1965. Takiff 
testified that because of the size of the order, he knew that plaintiff’s 


* According to Takiff, plaintiff arrived at its offering prices to Siekmann in 1965 in the 
following manner: First, plaintiff asked particular customers at what prices they would 
buy certain types of unfinished fittings from plaintiff. These customers in turn indicated 
that they could obtain the fittings from plaintiff's competitors at specified prices, and 
that if plaintiff could meet those prices, it would get the business. Plaintiff then deducted 
from those prices the duty, interest, and its profit and came up with c.Lf. prices, which 
prices then became its offering prices to Siekmann. 
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offer would be accepted by Siekmann—as it was.° In sum, the offer 
involved in this case was to purchase—not to sell. And on this score, 
the record fails to show that there was any mechanism whereby any 
potential purchaser could inform itself as to the selling price agreed 
upon between plaintiff and Siekmann. In fact, for all that appears in 
the record, it would seem that other United States purchasers would 
have to make their own offers to Siekmann in order to buy unfinished 
fittings such as those involved here, and that Siekmann could then 
accept an offer or make a counteroffer. 

In addition to Takiff’s testimony, there is another piece of evidence 
which militates against a finding that plaintiff's prices represent the 
export value for the involved merchandise. This evidence is contained 
in a customs representative's report dated August 3, 1966 setting forth 
information furnished to him jointly by two officials of Siekmann in 
the course of an interview on May 9, 1966. This report states that these 
two officials—one of whom was Edwin Klein, Siekmann’s general 
manager, and the other, Siekmann’s export manager—provided the 
following information : 

Siekmann prices depend upon bargaining. Prices are based upon 
United States manufacturers prices, and depend upon the quantity 
and quality ordered. Since early in 1964 customers generally 
stipulate a “limit price” which Siekmann accepts or rejects accord- 
ing to practical business considerations of profit.® 

The single shred of testimony concerning the manner in which 
the merchandise in question was offered by Siekmann to other poten- 
tial buyers in the United States is contained in an affidavit of the afore- 
said Edwin Klein that was executed on May 21, 1970.' In his affidavit, 
Klein stated : 


11. The same terms and prices for the same unfinished welding 
fittings ave available to every U.S. buyer buying in large whole- 
sale quantities, such as the quantities purchased by Sanford. 


[Emphasis added. ] 


5It is to be noted that with respect to the importations in question, plaintiff was 
accorded a trade discount of three percent on so-called long radius fittings and five 
percent on short radius fittings. Takiff, however, was unable to recall why Siekmann 
allowed these discounts. 

* Contrary to plaintiff’s objections, this report is quite germane to the present litigation. 
Although the report relates to an interview in 1966—which was prior to the date of 
exportation—it is relevant to show the manner in which Siekmann established its prices. 
Time is not a controlling factor since (as previously indicated) Takiff testified that the 
prices for the merchandise in issue were the same as the prices that plaintiff and Siekmann 
had agreed upon in 1965. Nor is it of any moment that the report deals with transactions 
between Siekmann and Iraco, Ltd. rather than transactions between Siekmann and 
plaintiff—this by reason of the fact that Iraco was plaintiff's “Head Office” in Europe. 
Moreover, the reference in the report to a so-called “limit price’ was corroborated by the 
testimony of Takiff and was very much a part of the manner in which the prices to 
plaintiff were arrived at. 

7In the customs representative's report, Klein was identified as the general manager 
of Siekmann. In his affidavit, however, Klein identified himself as Siekmann’s sales 
manager. 
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The weight to be given this evidence must be “assessed in practical 
terms, considering such factors as completeness, adequacy of bases, 
and possible motives to deceive.” Mannesmann Meer, Inc., v. United 
States, 58 CCPA 6, 8, C.A.D. 995, 433 F.2d 829, 831 (1970). Measured 
by this standard, it must be concluded that the foregoing testimony 
is entitled to little weight. In the first place it is unsupported by any 
records or offers to sell. Second, it is inconsistent with the testimony of 
Takiff which set forth in some detail how the prices on the imports 
were arrived at. Third, it is at direct variance with the earlier state- 
ment Klein gave to the customs representative. And in this latter 
connection, it is not without significance that Klein’s statement to the 
customs representative was made in May 1966—almost two years 
before the present action was commenced on March 1, 1968, while his 
affidavit was executed in May 1970—over two years after the action 
was started. 

These considerations aside, since in his 1970 affidavit Klein used the 
present tense “are,” it is impossible to conclude that the prices he re- 
ferred to were those containing discounts.’ For paragraph 8 of his 
affidavit states that from the end of 1968 no discounts were given by 
Siekmann for unfinished fittings. Moreover, the statement in para- 
graph 11 of the affidavit is, at best, an indication that Siekmann was 
willing to sell to others at the same prices it sold to plaintiffs. How- 
ever, the mere willingness to sell at the claimed prices, unaccompanied 
by price lists or evidence of overt communications with prospective 
customers, is insufficient to establish that the merchandise was freely 
offered for sale at such prices to all purchasers at wholesale for ex- 
portation to the United States. American Biltrite Rubber Co., Inc., 
Boston Woven Hose & Rubber Division v. United States, 60 Cust. Ct. 
946, 950, A.R.D. 235 (1968). See also e.g., Z’ransatlantic Shipping Co., 
Inc. v. United States, 28 CCPA 19, 23-4, C.A.D. 118 (1940) ; Bluefries 
New York, Inc. v. United States, 33 Cust. Ct. 501, 506, R.D. 8317 
(1954). 

From the foregoing, it is held that plaintiff has failed to establish 
that the prices it paid for the merchandise in question were freely 
offered to all purchasers at wholesale. The action is therefore dismissed 


and the appraised values affirmed. Judgment will be entered 
accordingly. 


8 As previously observed, Siekmann’s prices to plaintiff contained a discount of three 


percent or five percent depending on whether the fittings were long or short radius ones. 
See note 5, supra, 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


NovempBer 11, 1974 


Apprat 5539.—The Carrington Co. and United Geophysical Corp. v. 
United States—Trackep Moror Ventcrtes Importep Wirn 
Dritts—SrecitaL Purpose Moror VErHictes—ENTiIReTIES— 
American Goons RetrurNep or AssEMBLED ABROAD—CANADIAN 
ArticLes EntirLep To Free Entry—TSUS.—C.D. 4415 affirmed 
June 13, 1974. C.A.D. 1126. 


Appeal to United States Court of 
Customs and Patent Appeals 


Arreat 75-10.—United States v. Dana Perfumes Corp.—Tomer 
Prererations (CANOE CoLocNe), REAPPRAISEMENT OF—GENERAL 
Exprenses—Cost or Propuction. Cross-appeal from A.R.D. 320. 
See Appeal 75-9- Dana Perfumes Corp. v. United States, re- 
ported in Customs Bulletin of December 4, 1974 for statement. 

It is claimed that the Customs Court erred in finding and holding 
that the appraised value of the imported merchandise, on the basis of 


cost of production under section 402a(f), Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956, was erroneous; in 
not finding and holding that the appraised value was correct; and in 
not affirming the appraised value herein, because of the failure on the 
part of the importer to establish that its claimed value on the basis of 


cost of production, swpra, was the correct dutiable value of the im- 
ported merchandise. 





Tariff Commission Notice 


Investigations by the United States Tariff Commission 


DEPARTMENT OF THE TrEAsURY, November 27, 1974. 


The appended notice relating to investigations by the United States 
Tariff Commission is published for the information of Customs Officers 
and others concerned. 


Vernon D. Acrer, 
Commisisoner of Customs. 


[TEA-F-66] 


PETITION OF Happap SHOE Corp., FOR A DETERMINIATION UNDER SECTION 
301(c)(1) oF THE TRADE EXxpPANsIon Act oF 1962 


Notice of cancellation of hearing 


Notice is hereby given that the United States Tariff Commission 
has cancelled the public hearing scheduled for November 26, 1974, 
with regard to the petition of the Haddad Shoe Corporation, Lan- 
caster, Pennsylvania, for a determination under section 301(c) (1) of 
the Trade Expansion Act of 1962. Cancellation is at the request of the 
petitioner. No other parties have entered in appearance in accordance 
with the Commission’s Rules of Practice and Procedure. 

Notice of the investigation and the scheduling of the public hearing 
was published in the Federal Register (39 F.R. 40336) on Novem- 
ber 15, 1974. 

By order of the Commission : 


Kennetu R. Mason, 
Secretary. 
Issued November 22, 1974. 
30 





Index 
US. Customs Service 


T.D. No. 
Bond approval, consolidated aircraft (air carrier blanket bond), Customs 
Form 7605 74-295 
Coastwise transportation (LASH-type barges and vessels), adding the 
Union of Soviet Socialist Republics to list, sec. 4.8la(b), 4.93(b) (1), 
and 4.93(b) (2), C.R., amended 
Foreign currencies: 
Daily rates for countries not on quarterly list: 
Hong Kong dollar for the period November 4-8, 1974 
Iran rial for the period November 4-8, 1974 
Philippines peso for the period November 4-8, 1974 
Singapore dollar for the period November 4-8, 1974 
Thailand baht (tical) for the period November 4-8, 1974 
Rates which varied by 5 per centum or more from the quarterly rate 


published in T.D. 74-264 for the Switzerland franc for November 7 
and 8, 1974 


Court of Customs and Patent Appeals 


Mego Corp. v. The United States : 


C.A.D. No. 
Minature pinball article; classification 


The United States v. H. M. Young Associates, Inc. : 
Royalties and License fees; separability of appraisement 


Customs Court 


Appeal to U.S. Court of Customs and Patent Appeals (p. 29) ; appeal: 
75-10 (Cross-appeal to 75-9)—Toilet preparations (Canoe cologne), reap- 
praisement of ; general expenses ; cost of production. 


Judgment in appealed case (p. 29) ; appeal: 
5539—Tracked motor vehicles imported with drills; special purpose motor 
vehicles; entireties; American goods returned or assembled abroad; 
Canadian articles entitled to free entry ; TSUS. 


Reappraisement decision : 
Issues : 

Export value—freely offered price—In order to establish that the 
prices at which an exporter makes a single sale constitute the export 
value of the merchandise, it is incumbent upon the importer to prove 
that the merchandise was freely offered for sale at such prices to all 


purchasers at wholesale for exportation to the United States. C.D. 
4567 
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INDEX 


Export value—freely offered price—willingness to sell—The mere will- 
ingness of an exporter to sell at specified prices, unaccompanied by 
price lists or evidence of overt communications with prospective cus- 
tomers, is insufficient to establish that the merchandise was freely 
offered for sale at such prices to all purchasers at wholesale for ex- 
portation to the United States. C.D. 4567. 

Merchandise : 
Metals and alloys (welding fittings), C.D. 4567 


Tariff Commission Notice 


Petition of Haddad Shoe Corp. for a determination under section 301(c) (1) of 
the Trade Expansion Act of 1962; notice of cancellation of hearing; p. 30. 
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